LSBC

Tribunal

INFORMATION FOR WITNESSES
INCLUDING WITNESS ACCOMODATIONS
Introduction

The LSBC Tribunal hears and decides regulatory cases about lawyers and people applying for a
license to practice law in British Columbia. The LSBC Tribunal’s role is to reach a fair and just
outcome and its processes are designed to seek the truth. The LSBC Tribunal values the evidence
and time of all witnesses who testify before it. Witnesses’ testimony plays an important role in
deciding cases.

Respect

Parties’ and representatives’ written and oral communications with witnesses, including during
examination and cross-examination, must be respectful to them. Similarly, witnesses must treat all
other participants in the proceeding with respect.

Methods of hearing

Appearances may take place electronically, in person or in writing. Electronic hearings typically
take place by videoconference, using the Zoom platform. At an electronic hearing, all participants,
including witnesses, attend electronically using a computer, smartphone or tablet. The LSBC
Tribunal has a guide to attending Zoom hearings that may be helpful to witnesses participating in
a videoconference hearing.

Methods of testimony
A witness may testify in person, electronically by video or telephone conference, or by affidavit.
Testifying by video or teleconference at an in-person appearance

A witness can testify by video or teleconference at an in-person appearance if the parties consent
or the LSBC Tribunal gives leave. The LSBC Tribunal has electronically equipped hearing rooms,
and a witness can testify remotely by video conference from any device with a camera and a
microphone, including a computer, smartphone or tablet. The Tribunal’s equipment allows the
witness to see the panel, representative or party asking questions and the other party or
representative. If the parties agree or permission has been granted, the Hearing Clerk will make
the arrangements for the video conference. The parties should advise the Tribunal Office of the

DM4058383



consent or ask for permission as far in advance as possible so the Tribunal Office can make
arrangements.

Affidavits

A witness’s evidence-in-chief may be given by affidavit, unless the LSBC Tribunal orders
otherwise. Cross-examination, if any, on a witness’s affidavit takes place before the panel at the
hearing, unless the LSBC Tribunal orders otherwise.

Exclusion of witnesses

On request, the Tribunal will generally make an order that anyone who may be a witness not attend
the hearing (and that those present not communicate with excluded witnesses about the evidence)
until they have given their evidence.

Accessibility

All people deserve an equal opportunity to participate in the disciplinary process at the Law
Society of British Columbia. If you believe that any of the following factors, or any other factor
not listed below, may affect your ability to effectively participate in a discipline hearing, please
speak with the LSBC Tribunal and/or counsel of the party who is calling you as a witness about
what witness accommodations may be available to you:

» advanced or young age

» the continuing impacts of the history of colonialism, displacement, and residential
schools in Canada, including intergenerational trauma, and other systemic factors

ethnic, religious, or cultural identity

mental health issue or disability

physical health issue or disability

where the subject lawyer was in a position of power

precarious legal status (e.g. immigrations status or outstanding court orders)

sexual orientation, gender identity, or gender expression

barriers in communicating

personal history of abuse
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safety concerns
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» social isolation, poverty, or unhoused

» family status

» you are a person who provides sexual services

Accommodations

Witnesses are entitled to accommaodation of their needs under the Human Rights Code and to other
accommodations that would be fair and in the interests of justice.

If you are a witness who requires accommodation, please contact the Tribunal Office and/or the
party who is calling you as a witness.

The LSBC Tribunal may make other orders to accommodate or protect witnesses where it would
be fair and in the interests of justice. Some of the accommodations that could be ordered by a panel
include:

e non-disclosure or non-publication of a witness’ identity or any identifying information;
e the exclusion of some or all members of the public from the hearing room;
e the ability to provide testimony electronically from a different room;

e cross-examination by an appointed lawyer instead of by the subject lawyer (in cases where
the subject lawyer is not represented by a lawyer);

e the presentation of evidence through a pre-recorded videotape;

e the use of communication aides (such as computers, voice synthesizers, symbol boards,
toys, books or an alphabet board);

e atranslator or other intermediary to assist at a hearing;
e asupport person at the hearing;

e a sealing order or redaction order over the transcripts and the exhibits tendered at the
hearing;

e extra breaks throughout the day for health reasons;
e alternating between sitting and standing if prolonged sitting is difficult; and

e any other order that a hearing or review panel determines is necessary to protect the security
of a witness and is otherwise in the interests of the proper administration of justice.
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If you are unable to obtain transportation to the Law Society’s offices to attend a hearing in person,
transportation may be arranged for you or arrangements may be made for you to attend the hearing
electronically.

Support person

The Tribunal may permit a support person to sit next to a witness while they testify. The support
person should not communicate with the witness while they are testifying, should remain on
camera in a videoconference hearing and must not disrupt the process.

A support person will be permitted on request, unless there would be harm to the hearing process.
Support people must be arranged in advance and the need for a support person will not generally
be a ground for an adjournment. The LSBC Tribunal may decide that a proposed support person
is not appropriate, for example if they are a witness, or it appears they will not respect the
limitations of their role. The LSBC Tribunal may direct that a support person be removed if they
are not acting as required.

Manner of testifying and cross-examination

Children under 18, those alleging sexual assault or harassment and others may have difficulty
testifying in the presence of the licensee/licence applicant, or another person, for appropriate
reasons related to factors including age, disability, illness, trauma or emotional state.

To address this, and when it would be fair and in the interests of justice, the LSBC Tribunal may
permit a witness to testify in a manner that would allow the witness to not see the licensee/licence
applicant or other person. Generally, this will be done by having the witness testify by
videoconference from an adjacent hearing room. In an electronic hearing, the licensee/licence
applicant or other person may be asked to turn off their video camera.

The LSBC Tribunal may order that the licensee/licence applicant not personally conduct the cross-
examination of witnesses. When it makes such an order the LSBC Tribunal will appoint counsel
to do so at its cost. The LSBC Tribunal will maintain a list of counsel the licensee/licence applicant
can select.

No adverse inference

The Tribunal cannot find that testimony is less worthy of belief because a witness has been
accommodated.

Cross-examination

Cross-examination plays an important role in the truth-finding process. There are limits, however,
and it must not be abused. Cross-examination of a witness cannot be repetitive, abusive or
otherwise inappropriate. The panel must stop cross-examination that includes harassment,
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misrepresentation, or groundless questions with irrelevant innuendo. The panel may also limit
examination or cross-examination where the examination or cross-examination has been sufficient
to disclose the matters at issue in the proceeding.

Victim Impact Statements

If a witness has been adversely affected by a lawyer’s misconduct, they will be given the
opportunity to provide a victim impact statement (a written statement that describes the emotional,
physical, or economic harm they have suffered) and read it at a hearing should they wish to do so.
If the witness would prefer not to read it out loud, counsel can provide it to the panel or read it to
the panel for them.

After the Hearing

Following a hearing, the panel’s decision will be posted to the LSBC Tribunal website. In
following the National Discipline Standards, the panel’s decision is usually rendered within 90
days from the last date the panel receives submissions. The names or identifying information of
witnesses are not normally disclosed in the written decision.
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